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Scott M. McNair
5401 North Black Canyon Highway
Phoenix, Arizona 85015

602.433.7992
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
SCOTT M. MCNAIR No. CV-03-2119-PHX-NVW
Plaintiff,
MOTION TO DENY CONSIDERATION OF
V. DEFENDANTS SUMMARY JUDGMENT REPLY
County of Maricopa, et d, Assigned to the Hon. Nell V. Wake
Defendants,

I. PLEA FOR LENIENCY AND WAIVER OF FORMAL REQUIREMENTS
In that the pro-se Plaintiff (McNair) is neither represented by counsel nor had any formal legal
training, he does hereby request leniency from the Court for the form and content of this pleading.
Plaintiff does hereby request the Court to waive and/or modify any formal procedural requirements
in order to insure him due process and equitable justice, and to insure that afair ard just
determination can be made.(“Pro se litigants' pleadings are not to be held to the same high

standards of perfection as lawyers.” %)

! Haines V. Kerner, 92 S.Ct. 594; Jenkins V. McKeithen, 395 US 411, 421 (1969); Picking V.
Penna. Rwy. Co. 151 F.2d 240; Puckett V. Cox, 456 F.2d 233.)
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1. MOTION

By and for the points contained herein, Plaintiff does hereby respectfully move this Court to
deny any consideration of defendants Summary Judgment Reply.

[11. STATEMENT OF FACTS

On August 18 2004, this court denied a motion by plaintiff in which he requested an extension
due to defendants' never ending obstruction with discovery and disclosure. The court’ s reason for
denying such was that (supposedly) plaintiff failed to file his request in atimely fashion, when in
redity it wastimely (doc. #33). This court later acknowledged that plaintiff’s motion was timely, but
denied it a second time for a different reason while allowing defendants’ obstruction with discovery
and disclosure to continue unabated (doc. #35).

On March 3 2005, plaintiff appeared for a court ordered settlement conference at counsel for
defendants’ place of business. In blatant defiance of this cout’s order specifically instructing that,
"All parties and their counsel shall meet_in person and engage in good faith settlement talks..." 2
defendants failed to appear in person at that conference. This court took no action against defendants
for their deliberate defiance of its explicit order.

On March 30 2005, plaintiff filed a request for sanctions against defendants for their failure to
appear and engage in good faith settlement talks as required by the court. The court took has never
taken any actionon plaintiff’ s pleading (doc. #42).

On April 01 2005 counsel for defendants (Brenden) filed a Motion For Summary Judgment in
this matter (doc. #40). Plaintiff filed a timely responsive memorandum to such on April 15 2005
(doc. #47). According to LRCiv. 56.1(b), defendants were afforded fifteen days from the date of
plaintiff’s response in which to file a reply memorandum.

Defendants had until May 1 2005 in which to file their reply. Defendants failed to file a reply.

2 (Doc. #27) Case Management Scheduling Order of Neil V. Wake, Item 8.
2
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On April 15 2005, plaintiff filed: aMotion to Compel Withdrawal of Defendants’ counsel
(Daniel Brenden) as heis listed as a crucial witness in this case and therefore barred by ethics from
appearing on anyone’'s behalf (doc. #43), a Motion to Compel Separation of [Defendants] Parties
(doc. #44), and a Motion to Compel Disclosure of Witness Information citing defendants’ continuing
obstruction of discovery and disclosure on this issue (doc. #45). After six months, this court has yet
to take any action on plaintiff’s motion.

After filing hisreply on April 15 2005, plaintiff attended a meeting of creditors before the trustee
assigned to his bankruptcy petition. At that meeting, the trustee informed plaintiff that he no longer
had authority to pursue this case, as it became property of his estate, subject to the bankruptcy.

On April 29 2005, defendants filed numerous pleadings other than their reply with this court

(doc. #48, #49, #50, & #51). Of defendants’ pleadings, doc. #49, #50, and #51 were filed late. This
court accepted these pleadings with complete disregard for the fact that they were filed late and
without prior leave from the court to extend the time for filing as required by LRCiv 7.3.

Due to plaintiff’s bankruptcy, and in accordance with 11 USC 362, on May 23 2005, this court
ordered a stay in these proceedings until September 20 2005 (Doc. #54). In that order, this court
specified that if no action was taken in this matter by September 20, the court would dismiss the
action for lack of prosecution. Defendants failed to file areply to their motion for summary
judgment by the September 20 deadline imposed by this court’s order.

On September 20 2005, the day in which this court’ s stay expired, plaintiff filed atimely reply in
support of his motion for partial summary judgment. He aso requested until October 3 to file replies
for his three other outstanding motions that were stayed by the court pending his bankruptcy.

Defendantsfailed to fileareply (or request an extension) in support of their motion for
summary judgment prior to or by the court’s September 20 2005 deadline.

On September 22 2005, defendants filed a motion to strike (pro-se) plaintiff’s reply aleging a
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violation of alocal rule of “form” (doc. #58). The copy of that motion that defendants should have
sent to plaintiff was sent to the wrong address. This court granted that motion, without allowing
plaintiff opportunity to respond (doc. #59).3

On September 30, ten-days after the court’s deadline stating that failure to proceed by
September 20 would be grounds for dismissal for failure to prosecute, defendants filed a late
Motion for Leave to File Summary Judgment Reply (doc. #60). That motion was aso sent to

plaintiff at the wrong address (emphasis added). Defendants’ motion was granted on the same day it

was filed, without allowing plaintiff opportunity to respond (doc. #61).* Defendants were granted

until October 21 2005 (21 days) to file areply that was due six months earlier (May 1 2005).

On October 3 2005, plaintiff filed a response to defendants’ motion to strike, along with a motion
for leave to exceed the page limit for a reply imposed by LRCiv. 7.2(e). Plaintiff also filed replies
for his three other motions outstanding before this court.

On October 3 2005, after filing his response to defendants' motion to strike, plaintiff received

the court’s order instructing him to file a new reply by the same date.

On October 5 2005, plaintiff filed a motion to vacate the court’s order to strike his summary
judgment reply (doc. #67). After allowing defendants opportunity to respond to plaintiff’s motions to
exceed the reply page length imposed by LRCiv. 7.2(e) and to vacate the order striking his reply, the
court summarily denied both of plaintiff’s motions (doc. #70). In its order, the court granted plaintiff
four business days to file a new brief.

On October 17 2005, plaintiff timely filed his second reply in support of his motion for summary

judgment.

3 Inits order striking plaintiff’s reply, the court ordered plaintiff to submit a new reply by October 3
2005 (affording him less than 3 business days). Plaintiff received that order the day it expired.

“ A copy of the court’s order granting defendant’s motion (doc. #61), was not mailed to plaintiff
until October 4 2005 (see electronic doc. entry of 10/04/2005)

4
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On October 18 2005, defendants filed a reply in support of their motion for summary judgment.
V. MEMORANDUM AND POINTSOFAUTHORITY

A. Defendants waived their right to reply by failing to file such in a timely manner.

LRCiv 56.1(b) provides a party thirty days after service of a responsive memorandum in which
to file areply. As noted in the SOF herein, plaintiff filed his response to defendants' motion for
summary judgment on April 15 2005 (doc. #47). According to the rule, defendants were required to
file their reply by May 1. Since defendants failed to file their reply memorandum by the May 1
deadline, they therefore waived any right to file such.® (Emphasis added)

Should defendants (or the court) capriciously ignore that defendants’ reply was due by May 1
due to the stay imposed twenty-three days later (May 23, doc. #54), it must also find that defendants
again missed the deadline to file areply. According to that stay, all parties had until September 20 in
which to notify the court of its intention to prosecute this case. Defendants failed to file their reply
memorandum or any notice to such before that date.

B. Defendantsfailed to request an extension in atimely and proper manner.

According to LRCiv. 7.3(a), defendants were required to file an extension request prior to the
actual deadline to file their memorandum. Defendants were therefore required to request an
extension by May 1 (or September 20 if the stay expiration is to be [erroneously] considered as the
deadline). As defendants’ request was not filed until September 30, their request was untimely by
any standard and the court was therefore barred from granting such.

Furthermore, according to LRCiv 7.3(a) defendants were required to include in the caption of
their pleading whether their extension request was the first, second, etc., in this matter. A review of
that pleading’s cover page (doc. #6) will show that defendarts failed to include such. The court will

also note that LRCiv. 7.3(b) specifies, “ it is the duty of the moving party to state the position of each

® See dso LRCiv 7.2(i), Effect of non-compliance
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other party in all motions for extension of time.” As the court will note, no such statement was
included, thereby making the request unlawful.

The court is reminded that it has on prior occasions. a) denied a motion by plaintiff [erroneoudly]
asserting that he failed to file such by the deadline imposed by the rules (see doc. #33 and #35), and,
b) struck plaintiff’s reply memorandum for violating alocal “rule of form”(see doc. #60). The court
is also reminded that it based its denial of plaintiff’s motion upon the reasoning that he could not
request awaiver of the rules after the fact ®

If the pleadings of the (inexperienced pro-se) plaintiff are to be held unforgivingly to strict
adherence of the rules, then the court must also hold experienced, bar certified attorneys to the rules
in the same fashion. Failure to do so is prejudice and bias against the plaintiff.

C. TheCourt violated plaintiff’s due processright by granting the extension without

affording him opportunity to file a responsive pleading.

According to LRCiv. 7.2(d), the court must provide the nornt moving party ten days after service
in which to file a responsive memorandum. As defendants’ request for an extension was filed on
September 30, the court was obligated to afford plaintiff until at least, October 14 to respond.” The
court should also note that when defendants mailed their motion to plaintiff, they sent it to the wrong
address. Since the court failed to afford plaintiff opportunity to respond to defendants’ extension
request, it therefore denied him his due process right to object to such.

D. TheCourt’sextension isan act of prejudice and bias against the plaintiff.

(2) The Court isholding a pro-se plaintiff to stricter standardsthan experienced attor neys.

As the record shows, this court has time and again taken action against this pro-se plaintiff for

even the dightest violation of the rules of procedure. In fact, as shown in the record (doc. #33 and

® Doc. #70, pg.1 at 19, “A party has no right to file...without...prior leave of the court...”
" FRCP 6 excludes the inclusion of weekends when calculating deadlines. Likewise, when a pleading
ismailed, the receiving party is afforded five additional days for mail delivery.

6
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#35), the court has taken action against plaintiff even when he did not violate the rules. Conversely,
plaintiff has repeatedly raised to this court that defendants have: @) repeatedly obstructed discovery

and disclosure, b) have attempted to criminally extort money from plaintiff for public records he is

entitled to for free, c) have committed blatant perjury, d) allowed defendants' counsel (Brenden) to
unethically appear before this court, €) refused to comply with the court’s specific orders, and, f)
filed extension requests beyond the court’ s deadline.

The fact that this court has been so unforgiving of this pro-se plaintiff’s clerical (and non
existent) errors, but taken absolutely no action against defendants for their deliberate rule, ethics, and
criminal violations, are clear examples of the court’s bias and prejudice against plaintiff.

(2) The Court unlawfully denied plaintiff opportunity to respond.

Plaintiff was entitled to opportunity to respond to defendants' motion for an extension but the
court completely ignored this and almost instantaneously granted defendants’ unlawful motion.
Likewise, this court almost instantaneously grants all defendants' motions against plaintiff, while
either immediately denying plaintiff’s motions, or denying them after several months of stagnation.
Clearly this court’s actions are intended to advise plaintiff of its bias and prejudice against him.

(3) The Court preudicially afforded defendants mor e time than plaintiff.

When the court struck plaintiff’s reply memorandum for violating alocal rule of “form”, it
granted him only three business days in which to re-file a conforming memorandum. But, the court
took three days before even mailing its order (doc. #59). The result was to give plaintiff zero days in
which to refile. Upon learning of this via plaintiff’s motion to vacate the order to strike (doc. #67),

the court issued a new order, then alowing plaintiff a meager four business days in which to refile.

Conversely, even though defendants’ motion for an extension was unlawfully filed beyond the

court’s deadline for such, the court granted defendants a twenty-one day extension
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By comparison, this court has required a pro-se litigant to produce no less than four
memorandums in half the time it allows the opposing experienced litigators to produce one. Clearly
the court is showing its prejudice and bias against the (pro-se) plaintiff when it strikes his pleadings
for violation alocal rule of “form”, affording him between zero or four days to refile, but then allows
defendants experienced, bar certified attorneys, an unlawful twenty-one day extension.

E. No good cause existed to grant defendants an extension

Defendants' pleadings proclaim they are personally represented by no less that four experienced
litigators (Thomas, Brenden, Cronin, and GilBride). In fact, defendants counsel embodies an entire

government agency consisting of over nine hundr ed attorneys.® Further compounding their massive

legal team is the employ of Ms. Gilbride whom is a member of one of this state’s largest and most

prestigious law firms that employs more than seventy attorneys.® Ms. Gilbride' s personal knowledge

of the rules of civil procedure and professional conduct must be presumed extensive as she is not

only an experienced attorney, but, she is aso a judge pro-tem and a chairperson of the Arizona Sate

Bar 10

According to LRCiv 7.3(a), when a party fails to file an extension request prior to a deadline, the
court can only grant the request if it was based on “excusable neglect.” Defendants make no plea
under the “excusable neglect” theory. Instead, defendants assert that one of the hundreds of attorneys
available is too busy with other casesin order to file asimple reply brief.

In her plea for an extension, Ms. Gilbride states, “ Undersigned counsel, who will be drafting the

summary judgment reply, has a Ninth Circuit brief, an Arizona Court of Appeals brief, and an

Alaska Supreme Court brief due in the next week.” 1 Rather allow any of the other experienced

8 Exhibit 1
% Exhibit 2
10 Exhibit 3
1 Doc. #60
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litigators on their team to prepare this simple reply brief, or utilize any of the nine hundred attorneys

available through the county attorney’s office, Ms. GilBride exposes that she has unethically taken
on a caseload that exceeds her time and abilities. According to Arizona Ethics Opinion No. 90-10,
“The obligation to represent clients with diligence imposes upon attorneys a concomitant obligation
to control their caseloads so that they are in a position to do s0.” As such, rather than requesting an
extension, Ms. Gilbride is duty bound to withdraw from this case. Her failure to do so is an unethical
conflict of interest against her own clients.*?
V. SUMMARY

A. Untimely pleading and extension request.

By any calculation against any date, defendarts’ reply was untimely (by as much as six months),
and, its request for an extension was also therefore untimely.

B. Pregjudiceand Bias.

Before this court is a pro-se plaintiff whom has never before appeared in afederal court. While
plaintiff petitions for leniency in his pleadings, petitions that are supported by well established
precedents, this court has continually ignored these pleas and taken action against him for even the
merest of violations of the rules of procedure, and, taken action against him even when he did not
violate those rules.

Conversely, defendants have deliberately defied this court’s orders, unabashedly obstructed
discovery and disclosure, committed criminal acts before it, and in general, been allowed to ignore
all the rules of procedure while holding the (pro-se) plaintiff accountable to the same. Most
noteworthy is that an attorney employed by defendants that is responsible for enforcing the rules of

professional conduct, not only acts in unison with another that violates such, but seeks an extension

12 See dlso: State v. Joe U. Smith, 140 Ariz. 355, 681 P.2d 1374 (1984), Arizona Ethics Opinion No.
86-04, Order on Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public Defender, 561
S0.2d 1130, 1135 (Fla. 1990)
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of a deadline based upon her own unethical violation of those rules.

The manner in which this court has proceeded in this matter is evidence of a clear pattern of bias
and prejudice against the plaintiff.

C. Denial of consideration while preserving the record.

As defendants' reply was clearly untimely filed, this court is legally compelled to deny
defendants any consideration of such. To preserve its own integrity, the court must also bar itself
from using any legal theory or precedent contained therein in support of any decision on behalf of
defendants. Using the legal theories or premises of a barred pleading would clearly be prejudicial
against the opposing party.

Lastly, the court must consider the preservation of the record in this matter. The court will note
that the pleading itself contains exhibits and averments that by their inclusion constitute factual

evidence before this court.*®

The plaintiff therefore wishes to preserve his right to incorporate by
reference the exhibits and avermerts of that pleading in his own.* The evidence and averments
within that pleading not only contains evidence in support of plaintiff’s case, it a'so contains
evidence of defendants unethical and criminal acts before this court, and acts of bias and prejudice
againgt plaintiff by the court. To strike such from the record would inhibit plaintiff in his pursuit of
justice and be a further act of bias and prejudice against him.
VI. CONCLUSION

Any consideration of Defendants' reply or the legal premises contained therein is unlawful and

prejudicial against plaintiff and therefore the court should bar such from consideration. Furthermore,

as the pleading contains evidence in support of plaintiff’s case along with evidence of defendants

unethical and criminal acts, it should be preserved in the record.

13 See generally FRCP 11
14 See generally FRCP 10(c) and LRCiv. 7.1(d)(2)
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RESPECTFULLY SUBMITTED this_21% day of OCTOBER

By

Scott M. McNair, Plaintiff Pro Se

ORIGINAL and COPY FILED with:

Clerk of the Court

United States District Court

District of Arizona

Sandra Day O'Connor U.S. Courthouse
401 W. Washington Street, Suite 130
Phoenix, AZ 85003-2118

COPY of the forgoing HAND-DELIVERED to:

Office of the Maricopa County Attorney
Attn: Dan Brenden

222 North Central Avenue, Suite 1100
Phoenix, Arizona 85004

(Counsel for Defendants: Maricopa County, Medlin, Peterson, & Ramsey)

COPY of the forgoing MAILED to

Jones, Skelton & Hochuli, P.L.C.
Attn: Eileen Dennis GilBride
2901 N. Central Avenue, Suite 800,

Phoenix, Arizona 85012,

11

2005.






