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Scott M. McNair

Phoenix, Arizona AUG 31 2004

INTHE UNITED STATES DISTRICT' COURT
FOR THE DISTRICT OF ARIZONA

SCOTT M. MCNAIR No. CV-03-2119-PHX-NVW
Plaintiff,
MOTION FOR RECONSIDERATION OF
V.
PLAINTIFF'S MOTION FOR
County of Maricopa, et al, CONTINUANCE OF DEADLINE FOR

Defendants, JOINING OF PARTIES AND AMENDING
OF PLEADINGS

Assigned to the Hon. Neil V. Wake

I. PLEA FOR LENIENCY AND WAIVER OF FORMAL REQUIREMENTS
In that the Plaintiff (McNair) is neither represented by counsel nor had any formal legal training,
he does hereby request leniency from the Court for the form and content of this pleading, and does
request the Court to waive and/or modify any formal procedural requirements in order to insure
McNair due process and equitable justice, and to insure that a fair and just determination can be
made.
Moreover, as McNair is a pro se litigant and not an attorney, his pleadings must be considered

without technicality. ("Pro se litigants ' pleadings are not to be held to the same high standards of

perfection as lawyers.")

Haines V. Kerner, 92 S.Ct. 594; Jenkins V. McKeithen, 395 US 411, 421 (1969); Picking V. Penna. Rwy. Co. 151
F.2d 240; Puckett V. Cox, 456 F.2d 233.)
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order that those related administrative proceedings could be completed.

Judge Silver granted the motion, and the conference was reset for May 7 2004. In her order,
Judge silver again directed the parties submit a Joint Case Management Plan. Judge Silver aso
directed the Plaintiff to file a Motion To Stay Proceedings for her review.

On May 18 2004, the Plaintiff filed his Motion to Stay.

On April 8 2004, Judge Silver denied the Plaintiff’s Motion to Say.

Again, dueto alack of cooperation on the part of Defendants, a joint plan was not completed.

On May 3 2004, the Plaintiff submitted his proposed case management plan. In it, he specifically
stated:

(section 5.) Parties, if any, which have not been served, as well as parties
that have not filed an answer or other appearance.

Due to the Defendants ongoing refusal to release public records or abide

by the rules of Discovery and Disclosure, other claims and parties may exist

which have not been yet discovered or been served

In section 9 (Status of related cases), the Plaintiff again reiterates the Defendants “ refusal to

abide by discovery and disclosure requirements...” as an issue.

In section 19 (Whether any unusual, difficult, or complex problems or issues exist) the Plaintiff
states his intention to amend his complaint to include a number of additional claims. Claims
including but not limited to, First & Fourteenth Amendment violations, obstruction of justice, ‘qui
tam’ issues, and civil racketeering. Additionaly, the Plaintiff stated, “the Court should consider
placing this case on the complex tract for case management purposes.”

In the Plaintiff’s Proposed Rule 16 Scheduling Order, he requested that the date for Motions to
Amend be set at April 30 2005. This date was specifically requested in order to alow sufficient time

for any potential claims or parties to be unearthed during discovery.
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The Defendants, on the other hand initially proposed April 22 2004 as the final date to amend
pleadings and join parties. A date of less than thirty days after they proposed Initial Disclosure
Statements by due. The Plaintiff asserted that the Defendants deliberately intended this ridiculously

short period as a means of preventing the Plaintiff from discovering and pursue additional claims.

On May 7 2004, a scheduling conference was held before Judge Silver. During that conference,
Judge Silver inquired as to why, after already rescheduling the conference once, that a joint case
management plan had not been submitted to her. Plaintiff emphasized to Judge Silver that the
Defendants had been “ stonewalling” himin all his attempts at discovery and at the completing a
joint plan.

Due to the failure of the parties to complete and submit ajoint case management plant, she
ordered the parties to immediately confer to prepare a plan for her review, and that such be
submitted to her within a week.

The parties met, attempted to complete a plan, but failed to agree on dates for final discovery and
motions to amend and add parties and claims. They agreed to compl ete the plan by email and
facsimile correspondence over the next few days.

Due solely to the Defendants’ lack of cooperation, attempts to argue about irrelevant matters

rather than address the plan, and failure to respond to the Plaintiff, a plan was not completed.
On May 19 2004, the Defendants filed their Initial Disclosure Statement. The statement

consisted of listing the individual Defendants as witnesses, but, deliberately withheld their actual

residence address and phone information, and listed only one other witness with an address of “ c/o
Maricopa County Attorney’' s Office” . The Defendants entire list of documents consisted of only
eighteenitems. Seventeen of which the Defendants claimed were * disclosed July 7 2003” . Since
the Plaintiff had no recollection of any disclosure on or about that date, he contacted the Defendants

for an explanation. The Defendants responded by asserting that on July 7 2003, those documents
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were provided to the United States Equal Employment Opportunity Commission.

The Defendants have yet to explain, how sending documents to an outside gover nment agency

constitutes “ disclosure to the Plaintiff” ?

On May 28 2004, the Plaintiff filed a Motion for Second Scheduling Conference. In this motion

the Plaintiff again asserted to the Court that:

...the Defendants are deliberately attempting to prevent the Plaintiff fromthe
opportunity to proper amendment by demanding that such be submitted while the

Defendants deliberately withhold and obstruct discovery of potential claims or issues.

On June 2 2004, the Court issued a NOTICE OF REASS GNMENT, stating that effective June 28
2004 this case would be reassigned to the Honorable Neil V. Wake. In this reassignment order,
Judge Wake directed to the parties to prepare a*“ status report” of the case and submit it to him no
later than June 28 2004.

In section C of Judge Wake' s reassignment notice, he specifically barred the parties from
submitting written discovery motions and from pursuing discovery disputes in written form without
prior leave from the Court.

On June 23 2004, without yet receiving a status report from the parties, and without regard to the
Plaintiff’s Motion for Second Scheduling Conference, the Court issued a Case Management Order
with dates and deadlines arbitrarily set by the Court. In this order, the Court set July 31 2004 asthe
deadline to file motions to join parties and amend pleadings. This left Plaintiff barely thirty days to
unearth additional claims and parties, provided the Defendants somehow mystically decided for no
reason to end their two year campaign of complete obstruction of discovery.

On June 24 2004, the partiesfiled their joint “ Satus Report” as required by Judge Wake. In it,
the Plaintiff repeatedly advised this Court that the Defendants were obstructing discovery.
Specificaly it was stated, “ The Plaintiff contends that the Defendants have sustained a two-year

campaign of almost complete denial of discovery.” The Plaintiff repeated this statement to the Court
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throughout the Satus Report.

In Section C (Discovery Dispute), the Plaintiff voiced his objection to the Court’s directive
against written complaints of discovery interference by the Defendants.

Also in the June 24 2004 Satus Report, in Section B.1.(e) Plaintiff again notifies the Court that
he intended to amend the pleadings to include additional claims and parties. In Section B.4 the
Plaintiff again states intention and again states that the Defendants are deliberately interfering with
his right to amend by interfering with discovery.

The Court gave no response to the Satus Report of the parties.

On August 2 2004 the Plaintiff filed his* Motion for Continuance of Deadline for Joining of
Parties and Amending of Pleadings’ . In it Plaintiff again asserted, “ the County has continually

refused discovery and disclosure in order to deliberately prevent him from identifying additional

parties or claims.”
The Defendants failed to file aresponsive pleading to the Plaintiff’s motion, thereby waiving any
objection to the request for a continuance (emphasis added).
On August 18 2004, the Court denied the Plaintiff’s “ Motion for Continuance of Deadline for
Joining of Parties and Amending of Pleadings’ .
V. DISCUSSION AND POINTS OF AUTHORITY
A. Plaintiff’s Motion was Timely.
In Judge Wake's order denying Plaintiff’s motion for continuance he states:
The Court aso denies Plaintiffs Motion for an extension of time
because the Motion was filed on August 2, 2004, which was two
days after the deadline expired.
This isincorrect. The Case Management Order issued by the Court on June 23 2004, specifically

said that, “ Motions to join parties or for leave to amend pleadings shall be filed by July 31 2004...”

If the Court will review this date, it will find that it fell on Saturday. According to FRCP 6 (a),
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Secondly, Plaintiff assertsthat new claims have and will be discovered. With this and the
requirements of A.R.S. § 12-821.01 in mind, the Court must ponder the questions of:
How many “ Notice(s) of Claim(s)” is Plaintiff required to server on the Defendants?
Will a separate Notice be required each time a new claim is uncovered?
If statute requires Plaintiff to give notice and await a response before proceeding, then isn’t
the Court therefore obligated to wait also?

The Court should also recognize that Defendants campaign of retaliation is unending. How does
the Court intend to proceed in such a situation? Should Plaintiff file a new action each time a new
clamisrealized or retaliatory act is committed? Will the Court refuse to accept additional claims
from Plaintiff, and allow Defendants to retaliate against him completely unopposed?

Even though Defendants have failed to raise the issue of such “ Notices’ , and therefore waived

the right to do so, if the Court is going to assert this statute on behalf of Defendants as a precursor to

asserting claims, then it must also recognize the responsibility of Defendants to insure that Plaintiff
has ample opportunity to discover of such claims.

Defendants ongoing obstruction of discovery must therefore be recognized as a deliberate
attempt to interfere with Plaintiff’s right to unearth claims and give notice of such.

Lastly, if Defendants had intended to raise issues related to A.R.S. § 12-821.01, or if the Court
intends to raise it for them, then it must be done in a manner so asto allow Plaintiff opportunity to
argue the merits of such®. It is clearly prejudicial against the Plaintiff for the Court to deny a motion

based on an issue never raised.

3 Plaintiff has previously requested information from Defendants on the number and responses of Notices of Claims as a
matter of discovery. Y et aswith all such requests, Defendants have obstructed discovery on all subjects from Plaintiff.
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H. Case Management Order Premature and Pregjudicial to Plaintiff

Prior to the reassignment of this case to Judge Wake, there were numerous issues concerning the
Rule 16 Case Management Plan and Scheduling Order unanswered. In fact, Plaintiff had an
outstanding motion for a Second Scheduling Conference.

Continually raised to this Court, was the long history of obstruction of discovery by Defendants
and their lack of cooperation in general.

Upon receiving this case, Judge Wake issued a demand for a* Status Report” from the parties. In
that report, Plaintiff again raised Defendants obstruction of discovery, and hisintent to amend his

complaint after proper disclosure by Defendants. More importantly, Plaintiff specifically suggested

that the Court should considered placing this case on a*“ complex tract” for case management due to
the number of claims, parties, and issues he intended to include his an amended complaint.

Y et, before receiving that report, Judge Wake issued his own Case Management Order without
knowing the history or circumstances surrounding this case. With so many issues unresolved and
with amotion for a second scheduling conference outstanding, issuing a Case Management Order at
that stageis clearly arbitrary, capricious, and prejudicial against Plaintiff.

Since the realization of claimsis dependant upon discovery, discovery deliberately obstructed

by the Defendants, the Court is obligated to consider the effect of the abuse before setting a deadline

for amendments. Failure to do so would be prejudicial against the Plaintiff. Atchinson v. District of
Columbia, 73 F.3d 418, 426 (D.C. Cir. 1996) (“concluding that a court should take into account the

actions of other parties and the possibility of resulting prejudice when considering a request for

leave to amend”).
Defendants have made it clear that they intend to win this case by “running out the clock”
through obstruction. In order for justice to be served, and the rights of Plaintiff protected, the Court

is obligated to address and halt Defendant’ s obstruction of discovery.

15
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|. The Court’s Failureto Act Upon Defendants’ Interference with Discovery isPregudicial to
the Plaintiff.

Throughout this action, the Court has been continually advised of Defendants propensity for
obstruction of discovery. It is aso aware that this same Circuit Court has taken action against these
same Defendants for similar behavior in other cases.

Instead of stemming Defendants' known propensity for obstruction of discovery, this Court

instead seeks to punish a pro-se litigant for reporting these abuses in aform that is not exactingly
compliant with technical rules of procedure.

This Court was repeatedly made aware of Defendants obstruction of discovery, and then barred
the Plaintiff from submitting written motions on the subject. Then the Court acknowledged
Defendants active violation of the rules of procedure, turned a blind eye to such, the refused to act
because Plaintiff (pro-se) failed to strictly adhere to procedure when reporting such. The Court then
rescinds its directive against written motions concerning disclosure abuse, and cites specific rules for

the Plaintiff to follow in order to report what the Court is already aware of. Further confusing a pro-

se litigant, an showing continued prejudice for Defendants unlawful acts.
While it is well established policy that courts show mercy upon pro-se litigants for their lack of

technical legal expertise®, this Court erroneously® holds a pro-se litigant to an even higher standard.

Meanwhile, this Court it allows bar certified attorneys whom are experienced litigators to continue

to completely ignore and violate the rules of procedure.

* See Moore v. Agency for Int'l Dev., 994 F.2d 874, 876 (D.C. Cir. 1993) (relaxing the procedural requirements for pro
selitigants)

® Doc #33 p2, Where the Court wrongfully asserted that Plaintiff failed to file his motion for
continuance before an arbitrarily set deadline. Stating, “ This high standard isjustified in part
because the opposing party is prejudiced by increased legal expense and delay when a party
disregards deadlines and does not seek a timely extension for cause’ . Pioneer Inv. Servs. Co. v.
Brunswick Assocs. Ltd. P'ship, 507 U.S. 380, 395 (1993) (Thiswas in err due to the fact that Plaintiff
did file within the deadline.)

16
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Could amore prejudicia act be committed by the Court against the Plaintiff than to punish the
pro-se litigant for the Defendants continual inference with discovery and blatant violation of the
rules of procedure?

V. SUMMARY
Plaintiff’s Motion for Continuance of Deadline for Joining of Parties and Amending of

Pleadings was timely filed.

The Court is obligated to recognize the Defendants unlawful legal strategy of “ winning by
obstruction until the clock runs out” , and take action against them accordingly. Failure to do so,
regardless of the form of notification, constitutes a prejudice and an injustice against Plaintiff.

Finally, Plaintiff’s amendment would not unfairly prejudice these Defendants given that this case

isin the early stages of litigation and there was no oppositionto the plaintiff’s motion. (See Foman,

371 U.S. at 182; Caribbean Broad Sys., 148 F.3d at 1083). In sum, the court has no reason to deny

the plaintiff’s motion. 1d. Following Rule 15(a)’ s mandate, therefore, the court should grant Plaintiff
leave to file an amended complaint. 1d.;FED. R. CIV. P. 15(a). Likewise, “[i]f the underlying facts
or circumstances relied upon by a plaintiff may be a proper subject of relief, he ought to be afforded

an opportunity to test his claim on the merits.” Foman, 371 U.S. at 182.

VI. CONCLUSION
The Court should:
a) Reverseitsdenial of Plaintiff’s motion for continuance to amend,
b) Order Defendants to cease there obstruction with discovery,
¢) Reviseit's Scheduling Order such to allow Plaintiff sufficient time to review the

Court Ordered disclosure by Defendants and thereby submit an amended complaint.

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

RESPECTFULLY SUBMITTED this_ 31st day of AUGUST

By

Scott M. McNair, Plaintiff Pro Per

ORIGINAL and COPY FILED with:

Clerk of the Court

United States District Court

District of Arizona

Sandra Day O'Connor U.S. Courthouse
401 W. Washington Street, Suite 130
Phoenix, AZ 85003-2118

COPY of the forgoing HAND DELIVERED to:

Office of the Maricopa County Attorney
Attn: Dan Brenden

222 North Centra Avenue, Suite 1100
Phoenix, Arizona 85004

(Counsel for Defendants: Maricopa County, Medlin, Peterson, & Ramsey)
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